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SUMMARY 

The funtlarncntal crilcrion for evaluating a proposed rate reylation rule is: Does i t  help 

cnsure reasonable ratcs for subscribcrs? The industry comments ignore this criterion. Every 

proposal in this procccding must abovc all be tested against that congressional mandate. 

Subscribers slill lack the cornpetition that would make regulation unnecessary. As both 

the FCC and Ihc (~;AO have recognized, DBS “competition” does not in fact restrain cable rates. 

‘l’lius, the industry’s proposed reversal of the burden of proof for effective competition would 

exposc subscribers lo cahle’s market power, without cnsuring the protection of a robust 

competitive markct. The cable proposal would place the burden of proof on those least able to 

obtain the relcvant information. Such a rule would not liclp ensure reasonable ratcs; on the 

contrary, i t  would promote cvasions. 

Nor may a claim ofcffcctive competition be based on mere buildout rcquircments and the 

initiation of scrvice to a singlc suhscribcr. In  today’s strained communications market, such 

rcquirements may never bc mct. Indeed, incumbent cable operators may cngage in 

anticompetitive practiccs to deter and delay competition. The Commission should actively 

invcstigate such anticompeti tive practices. 

Thc cable conimentcrs seck to exempt from regulation equipment used for purposes other 

Ihan basic service. Such a rule would simply serve to deregulate most equipment, without 

ciisiiring that subscribers are protected from unreasonable rates. Unreasonable rates for 

nccessary cquipmcnt can make obtaining the service unreasonably expensive even if the service 

rntc by itsclt‘is controlled. 

Cable operators cannot be permitted to manipulate channel movement and channel counts 

10 lcvy cxccssive chargcs on subscribers. When channels are rcmoved from the basic tier, basic 



ticr subscribers should no longer havc to pay Tor tliose cliannels. The industry comments create 

consitlcrahlc confusion rcgarding this simple principle. For example, the arguments regarding 

“good-taith” grandfathering, Ihe assumption that the “Mark-Up Method“ must be preserved, and 

the suggcstion that  digital channels should he counted as if they occupied the same capacity as 

analog channcls, favor evasion rather than reasonable rates. 

The Commission should reject the viiriotis elemcnts of cable’s new deregulatory agenda, 

iiicluding cach o f  the rollowing 

a tirnc limit for LFA action on rcmand woiild enablc evasions, rather than help to ensure 
reasonable rates; 

changing the cument position on unbundling would cnable cable operators to gain the sort of 
doublc rccovery that the C‘oinmission has properly ruled out; 

initially regulatcd ratcs must be brought down to reasonable levels before the price cap rules 
can be applied; 

thc 11.25’% interest factor is out of  step with the current market and provides incentives to 
iinderestimatc costs; 

allowing operators to reduce refiinds to a series of installments or to “in-kind” refunds would 
rurthcr limit subscriber choice; 

charges for tier changes should not be deregulated; 

the cable commenters have not shown that conmiercial subscribers are protccted by market 
rorces from unrensonahle rates; 

thc Commission should eliminate the Form 1210 quarlcrly filing option; and 

system-wide filings, or multi-year filings, would make it harder for communities to apply the 
Commission’s rulcs correctly, impeding reasonable rates and fostering evasions. 

Once again, the purpose of basic rate rcp,ulation is to protect subscribers by setting 

reasonablc ratcs. All of the proposals above would undetminc that goal 

... 
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( ‘ i ty of St. Louis. Missouri (collectivcly, the Local Government Coalition) hereby submit the 

tollowing rcply commcnts i n  response to the Commission‘s above-captioned Notice of Proposed 

Ruleniaking :md Order, 12 FCC Rcd. I 1,550, rclcased June 19, 2002 (“NPRM&O’)).’ 

I. INTRODUCX”0N 

‘I’hc lodcstar that must guide the Commission‘s rate rules is the goal of ensuring 

rc:isonablc ratcs for subscribers. This proceeding has raiscd numerous issiies about the minutiae 

orreylation, oficn making i t  difficult to see the forest for the trees. And thc comments filed to 

date have raised many arguments and considerations affecting thc Commission’s rules.  But the 

fiindamcntal cntcrion for evaluating a proposed change, the touchstone of whcther a suggested 

nile i s  a good idca, must still be the question: Does i t  help ensure reasonable rates for 

suhscrihers’! 

This basic point is worth reemphasizing because i t  seems to have disappeared entirely 

from thc cable industry’s comments in this proccecling. Thc industry comments recommend to 

the Commission a number of goals and principlcs, such as reducing administrative burdens, 

helping cable operators to cxpmd, and relying on the marketplace - all of which are good 

things.’ Indeed, from the industry’s commcnts one might suppose that the whole purpose of rate 

regillation \vas to help cable operators expand their systems and reduce their costs. Cunously, 

In an Order undcr the same caption, 17 FCC Rcd. 15,974, released Aug. 14, 2002 
(“,4n7Cndl?fg Order”), the Commission revised paragraph 55 of the NPRM&O. Unless otherwise 
iiidicated, these Comments apply to the NPRM&O as amended. 

’ S w  e.g., Comments of Comcast Cable Communications, Inc. at 2 (filed Nov. 4, 2002) 
(‘(‘omcast Comments”); Comments of Cox Communications, Inc., at 2-3 (filed Nov. 4, 2002) 
(‘‘(;‘ox Comments”); Comments of Cablevision Systems Corporation at 5, 1 I (tiled Nov. 4, 2002) 
(“Cablevision Comments”) (stating stability i n  the rate-making process and accelerated 
deployment ofatlv;inccci infrastmclures as goals of the Commission). 

2 



however, thc industry comments do not even once refer to the fact that the ovcrriding goal of rate 

rcgiilation, the point of tlic whole malter, is to keep subscriber rates to reasonable levels 

I t  is thcrcfore worth recalling at the outset that Congress instructed the Commission to 

cnsiirc that basic rilles are rcasonable: 

( I )  C~ommission obligation to subscribers 

Thc C:oinniission sh;ill, by regulation, ensure that the rates for the basic scrvice tier 
arc reasonable. Such rcgulations shall be designed to achieve the goal of protecting 
subscribers of any cable system that is not subject to effective competition from rates 
for the basic scrvice tier that exceed the rates that would be charged for the basic 
service tier if such cable system were subject to effective c~mpeti t ion.~ 

Every proposal, therefore, even i f  i t  i s  put fonvard with claims of enhancing stability or 

nctwork dcployment, must first be tested against the fundamenlal goal of rate regulation: Does it 

help to cnsiirc rcasonable riites? Or, on the contrary, does i t  make reasonable rate-selting more 

dilficult and provide additional opportunities for evasion’! 

Thcse Reply Comrncnts address cerfain of Ihe key proposals advanced in the initial 

coniments. As with the L.ocal Government Coalition’s initial comments,’ these Reply Comments 

do not attempt to provide an cxhaustive analysis of every position or argument put forward. 

(I’hus, i t  should no2 be inferred from the fact that a claim is not specifically opposed here that the 

undersigned agree with that claim.) Rather, these Reply Comments seek to focus on some of the 

proposals that seem most likely to undermine the central goal of rate regulation and to facilitate 

cvasions. 

47 I K C .  4 543(b)(l). 4 

Comments of the Nntional Association of Telecommunications Officers and Advisors, 
thc National Lcaguc of Cities, and the Miami Valley Cable Council (filed Nov. 4, 2002) (“Local 
(iovcrnmcnt Comments”) 

5 
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I I .  SURSCRlBERS STILL LACK T H E  COMPETITION ’THAT WOULD MAKE 
REGULATION UNNECESSARY. 

A. 

Thc cable commenlcrs basc much of their argument on the alleged “irreversible growth 

or competilion h m  DRS and others,” going so far as to say flatly that “La]ll systems face 

competition.”” Since there are still rclalively few subscribers tha t  are servccl by even as many as 

ti+o actual wireline cable systems, lhc industry in fact rests its nrgiimcnt almost entirely on the 

prcscnce o l  D B S 7  On the strength ofthis alleged competition, the cable commenters argue that 

instead o f  rcquiring cable operators lo show that there is cffective competition, as the present 

rules provide, the Commission should presume that there is effeclive competition, at least in 

cvcry community in statcs whcrc DBS subscribers are alleged lo excecd 15% on a sfalewide 

Ixisis, and impose on local comniunilies the burden of proving thc contrary. 

DBS “Competition” Does Not Restrain Cable’s Market Power. 

8 

Such 3 radical change in the Commission’s rules would not help to ensure reasonable 

rates. ‘The Local Government Commcnts havc already pointed out that, as both the FCC and the 

(;A0 have recognized, DRS “competition” does not in fact restrain cable rates.’ Thus, the 

Commenls of Ihc Nalional Cable RL Telecommunications Association at 2, 18 (filed 
Nov. 4, 2002) (“NCYIA Comments”). See also Cablevision Comments at 2, 15; Cox Comments 

l >  

a t 2 . 6 , 2 1 .  

Thc few claims of widespread non-DBS competition are unsupported: for example, the 7 

claim of “strong MVPD competition throughout the nation.” NCTA Comments a1 29. 

S c t r  NCTA Comments at 28-32; Comcast Comments at 35-42; Cox Comments at 18-21. 

Commissioner Copps has 
acknowledged this: “Ye1 (cable] rates continue to climb, undisciplined by either the cable 
lr~tlustry or, in Ilct,  by satcllite providers, who some thought would provide an extcmal brake on 
I wing cable rates.” Disserriing aStlulcmeni ofConzmissioner Michnel J. Copps on Applications/& 
( ‘on.wr i  to Tuunsfir Control Licenses from Comcasi Coup. trnd AT&T Chrp. I O  AT&T 
( ’ o m m c l  C’orp. i n  MB Docket No. 02-70 (Nov .  13, 2002). A recent study suggests that DBS 

‘’ a&e Locsl Government Comments a t  8-9, 30-31. 

4 



iiiclustry’s proposcd rcversal of the current presumption would cxpose subscribers nationwide to 

tlic iniarket powcr o f  cable operators, without ensuring the protection of a robust competitive 

market.’” 

The industry’s presumption ignores the finding of  Congress (which Congress has not 

rcvcrsed) that the cable industry exercises market power.’’ I t  also ignores the fact, 

ncknowlcdgcd by NCTA, that applying such a reversal on a statewide basis, without regard to 

Ihe levcl o f  competition ( i f  any) in particular areas, would inevitably lcavc cntire communities 

within thc stale at the mercy of tha t  market power.12 Moreover, the industry’s proposed solution 

places thc burdcn of proof on those entities (the local governments) that have least information 

about any system’s subscribership and least ability to bear the cost of obtaining that information. 

Even if DRS could be considered to provide significant competition to cable (and i t  does 

not). the industry’s proposctl reversal ot‘ thc burden of  proof would make i t  cffectively 

impossible for a community to re-demonstrate the cable company market power that Congress 

market share has leveled of f  and hencc that the situation with regard to competition from this 
quartcr is unlikcly to iniprove. See Cornpetifion fo Cable, Warren’s Cable Regulation Monitor, 
Nov. 1 I ,  2002, at 10. See cilso Letter Crom Hon. John McCain, United States Senator, to Hon. 
David M. Walker, Comptroller General, U S .  General Accounting Office (April 16, 2002), 
clvaihhk t r f  http://mccain.senale.~ov/cablerates02.htm (last visited 10121/02) (“McCain GAO 
lecler”). 

Some cable operators at limes acknowlcdge their market power. Exhibit A, for 
example, is ii letter from Time Warner to the Miami Valley Cable Council, indicating that the 
company feels i t  can raise CPS tier rates at will, undeterred by market forccs, in such a way as to 
dcfeat the purpose o f  basic tier ratc regulation. “ I f  during the appeal process and prior to a final 
tlccision by the FCC, Time Warner Cable is rcquired to implement the Rate Order, it is our 
intention to providc the ordered customer refund during 1 billing period. It is also our intention 
to adjust our CPST Service Tier price by a like amount during that 1 billing period ....” Exhibit 
A,  Ixl tcr  from Gerald DeGrazia, Time Warner Cable, 10 Kent Bristol, Executive Direcfor, Miami 
Vallcy Cable Council (Nov. 5, 2002) (Scttlement Proposai omitted). 

IO 

I I  
. S w  I.ocal Government Comments at  4 & n.5 

5 



found to cxist. Indeed, iis notctl earlier, the SkyTrends data on which the industry relies is not 

cvcn available lo local governments.” One industry commenter kindly suggests that the 

C‘nmniission’s rulcs be changed to require SkyTrcnds to make its data available to localities i n  

Ihe same way as i t  Is now available to cable operators. Since the same commenter complains 

lhrec pages later that opcralors themselves have not been able to use the Commission’s rules 

crfcctively to obtain competitive data, however, i t  IS  clear that the effect of this proposed rule 

ch;rnge would not be to make market evaluations easier. On the contrary, the cable commenters’ 

ntlcinpt to push off the burden 01‘ proof onto those least able to bear i t  would make i t  far more 

difficult in  practice to re-establish what Congrcss found and what cable subscribers already know 

~~ Ih;it the cable operator is as a rule Ihc “only game in town.” 

14 

i s  . , 

Tlic economic advantage en-joyed by cable operators in  today’s massive regional 

.‘clostcrs“ should not be undcrcstimatcd here. A contemporary MSO can pay SkyTrends’ prices 

lor DBS data for a vast area ~ say, a n  entire state - and spread the cost of this expense over an 

cnlire state’s worth of subscribers. A given local community, however - particularly a small 

comniunity“ ~ scrves only ii relatively small number of subscribers, who (under the industry’s 

proposal) would havc lo bear the cost of obtaining the necessary data to refute the operator’s 

presumption. In other words, hecatise local communities are broken up into smaller units than 

“See  NC I’A Comments a t  29 (“It does not, of course, follow from the fact that statewide 
DBS penetration excccds IS pcrccnt that pcnetration exceeds I5 percent in every conununity”). 

Local Govemmcnt Comments at 3 1 .  

Coincast Comments a1 39. 

coincast Commcnts .it 42 n .  124. 

l i  

l l  

i i  



modern cable systems, the communities lack the efficiencies o f  scale of which cable operators 

can takc advantage. Even if the comniunilies could band together into consortia to bear the cost 

of the burdcn tlic industry wishes to impose, the transaction costs involved in effect make the 

proccss significantly more costly for local communities than for the industry. 

‘Thc cablc conimcnters suggest that the Commission amend the rate regulation rules to 

cnahlc opcr:itors to frustrate the intcnt o f  Congress by continuing to take advantage of their size 

and financial rcsourccs to thc detriment of consumers. For example, in several cases the 

cnmments propose that comnicinitics that fail to act within a few days’ window should be 

permanently foreclosed from refuting thc operators’ claims.” From an industry which claims 

that it cannot w e n  implement rcfunds in less than sixty days,” in the context o f  a process in 

which the dominmt fcderal agcncy has oAcn laken years to act on a petition, this eagerness to 

cu t  short local cnnirnunilies’ dcadlincs simply represents an attempt to make the regulatory 

process as casy to avoid as possible. 

19 

The Loc;il Government Coalition rcminds the Commission that i t  is rcquircd by law to 
take into account the effect of changes in its rules on small entities, Including small local 
communities. S w  Local Government Comments at  13 n.27. 

Ih 

See. e.g.. NCTA Coiiuncnts at 31 (“binding presumption” that opcraturs’ zip code lists 
are correct alter 20 days); id. (Commission should automatically grant unopposed effective 
cnmpctition petitions once the 20-clay timc period has elapsed); Cox Comments at 20 (“If an 
affected LFA chooses not to oppose the petition within thirty (30) days, the cahle operator would 
bc deemed to face effective compelition in  that franchise area”). 

17 

I’ Cy In re T U  Cornrnunicnlron.y, fnr .  - Comnpkrini Regarding Cuhle Programming 
S ~ t - l ’ i c - ~ s  Tier Role lncreasc~ Order, 13 FCC Rcd. 291 9, 1 16, at 2962 ( I  998) (sixty days allowed 
f o r  a n  operator 10 provide subscriber refunds once an overcharge has beeu detennined). 

I IJ CT Local Govcminent Commcnts at 60 n.120. 

I 



In sum, the cable commentcrs’ proposal to  rcverse the burden of proof is a recipe for 

wasion. Requiring local communities to prove what Congress has already found would merely 

turn cable opcrators loosc to usc their market power to sct unreasonable ratcs. 

R. 

NCTA suggests that a local exchange carrier should be presumed to provide ubiquitous 

competition hased merely on a “buildout requirement” and the bare commencement of 

operations. As the Local Govcmmcnt Comments showcd, such an approach fails to protect 

subscribers against unreasonahlc rates. Thc industry has offercd no reason why,  in the current 

bankruptcy-rich environmcnt, the mcre Fact tha t  a competitor is a LEC somcwhere i n  the world 

should hc assumed LO guarantee SUCIJ a n  immense competitivc t h a t  that the incumbent cable 

opcrator will necessarily rcduce its rates to reasonable l cve ls  as soon as that competitor serves a 

single subscriber. Again, the touchstonc is: Will the condition ensure reasonable ratcs? In any 

casc where a suhscriher docs not actually have 8 selection or competitive alternatives to provide 

service, it must he assumed that the single incumbent can exercise market power. Thus, to 

suppose Ih:tt a single LEC-scrved householtl can effect competition throughout an entire city is 

merely a way o f  evading the need to protcct the rest of that city from unreasonable rates. 

A Competition Claim May Not Be Based On Mere Promises. 

20  

21 

C‘. The Commission Should Actively Investigate Anticompetitive Practices. 

As notcd in the I oca1 Government Coalition’s initial comments, real competition (as 

distinct from the alleged competition toutcd by the cable industry) remains the hest way of 

NCTA (’oniincnts at 3 I .  

I.ncal Govcnuncnr Coinincnts at 35-17. 

211 
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ciisuring reasonable rates.'* The Local Govcrnment Comments recommended that the 

(‘ominission take an active role in intercepting incumbent tactics that could stifle potential 

competition in its ~ r a d l e . ~ ’  In this procceding ut least one such competitor has also challenged 

the Commission’s inaction in the facc of such tactics.24 lndeed, thc Commission has found 

crcdible thc suggestions of coinmenlers on the AT&T-Comcast mcrger that the MSOs could be 

cnyaging in “questionable marketing tactics” that could h a m  consumers.z5 We urge the 

(:ommission again to take a close look at thc methods incumbents use to fend off competition. 

I 11. CABLE OPERATORS CANNOT BE ALLOWED TO EVADE THE EQUIPMENT 
RECUIATION MANDATED BY CONGRESS. 

‘The Commission round that the cost-hased eqoipmcnt regulation required by Congress 

should be applied to all equipment wed to receive the basic service t i cxz6  This approach 

properly applied the intent o f  Cong~ess.~’  The potential for cahle operators to use their market 

Ipower to impose unreasonable rates on subscribers by manipulating equipment rates, rather than 

*’ L O C ~ I  Governincnt Comments at 2 

Local Government Comments at 25-26 

Comments of Everest Midwest L.L.C. DBA Everest Connections (filed Nov. 4, 2002). 

’’ Alicia Mundy, Rerween fhe Lines, Cahle World, Dcc. 2, 2002, at 5. In f he  Mafier of 
jpplrcatlonsJw Consen/ f o  thp Transfer of Confro1 of Liccinsesfrorn Corncdsl Corporation and 
.AT&T Cvrp., Trun.ferors. io AT&T Comcnsl Corporurion, Transferee. Memorandum Opinion 
;ind Order, MB Docket No. 02-70: released Nov. 14, 2002,Y 120. 

23 

2 4  

In rc /mnplemneiiinfion of Scciions of [he Cahle Television Consumer Protection and 
C ‘ompeliiion Aci of 1992: Rafc Replolion, Report and Order and Further Notice of Proposed 
Rulemaking, 8 FCC‘ Kctl. 563 I ,  7 282-83, at 5805-07 ( I  993). 

2 6  

2 7  With minor cxceptions. *See, e.g., In re SBC Media Ventures, In ( , .  - Appeal of Local 
nmlc Order ofh.lon/~oinerj~ Coiorly, Mmylund, Consolitlated Order, 9 FCC Rcd. 71 75, 7 17, at 
7180 (1094) ( N B  switclics not regulated. even though basic signals pass through them, on the 
ground that they iire used ,rot lo receive basic service). 

9 



scrvice rates Ihcmsclves, was not affected by the fact that such equipment might he used to 

;ICCCSS other services as well. 

‘l’hc industry would like to be able to exempt digital boxes From rate regulation.28 The 

cilhle coinmentcrs suggest replacing the Commission’s “used to receive basic” criterion with the 

f i r  more indctcrminale crilerion “used primarily to access non-basic services,” or possibly with 

tlic extreme criterion “destincd for basic-on!y ~ervice.”~’  The rationales for this proposed change 

sccm to be that CPS tier regulation has now been eliminated (which is not relevant in any 

obvious way); that rate regulation i s  unnecessary to protect subscribers (applying the right 

criterion, but in :I wholly conclusory fashion); and because cable operators have “made enormous 

invcstincnts” in  ncw serviccs (which again has no clear relevance to the need to protect 

suhscnbcrs).’” Ilowever, i l  is significant that the cable commenters do not simply wish to have 

 his new, expensive cquipment deregulated. Rather, they wish to have discretion whether or not 

to include i t  in the aggregated pools of regulated equip~nent.~’ Such a discretionary approach 

would maximize opportunities for gaming the system. 

Would the industry’s proposal ensure that subscribers pay Teasonable rates’? There is no 

reason to th ink that this would occur’. In  fact, the Commission’s “used to reccive basic” criterion 

sccms to bc the only viable standard to achieve the ohjeclives of Congress. If the Commission 

were to apply a “basic-only” criterion, or even a “primarily” criterion, this would simply serve to 

deregulate almost all equipment, without ensuring lhat subscribers are protected from 

Sc,e NCTA Comments at 23-26; Comcast Comments at 43-35; Cablevision Comments 28 

13-14; Cox Coninicnls at 5-8. 

L ‘J NCTA Comments at 24 (emphasis added) 

,GT NCTA C:ommcnls a t  24; Corncast Comments at  44; Cox Comments at 6 i n  

10 



unrcasonable ratcs. Cable operators are already phasing out hasic-only converters in favor of 

innrc expensive set-top boxes that enable a11 subscribers to order more expensive services, 

\rhcther the subscribcrs wish to do so OT not. As a rcsult, lifeline basic subscribers (among 

otlicrs) arc hcing forced lo pay for boxes with capabilities they may not want and do not use. 

Fnrthcrmore, Congress’s intcnt in  passing Section 624A of the Communications Act was in part 

I O  enable consumers to receive cablc signals without use o f a  set-top box.” The cable industry 

mninenls, and thc actions to date of the cable industry-controlled Cable Labs, are part of a 

continuing pattern to tiislralc this Congressional purpose as well. 

In cffect, moving froni ‘‘used to receive basic” to a more restrictive criterion would 

cii;ihlc operators to “bundle” b x i c  service capabilities in the same piece of equipment with more 

expensive capabilities, which the subscriber cannot choose to forego. As a result, the basic 

snbscnber would pay iinregulated (monopoly) prices to receive regulated services. Such an 

nrrangement makcs possible a classic way to evade rate regulation: give the razor away, but 

charge hcnvily for the blades. Unreasonable rates for the necessary equipment can make 

obtaining the service unreasonably expensive even if the service rate by itself is controlled. 

31 Corncast Comments at  45. 

’’ 47 LJ.5.C. 4 544a(a). 



I \ ’ .  CABLE OPERATORS CANNOT’ BE PERMITTED TO MANIPULATE 
C’IIANNEL MOVEMENT AND CHANNEL COUNTS TO LEVY EXCESSIVE 
CHAR(XS ON SUBSCRIBERS. 

A. Channel Movement Rules Should Prevent Evasions and Protect Subscribers. 

Tlic cablc commeiitcrs devote a surprising amount of verbiage to what initially appeared 

to bc a simple issue: moving channels on or off the basic tier.3’ It appears that this level of 

intercst may rellect a hitherto unsuspected potential for creating new evasions through the 

in;inipulalion o f  the channcl movement rules. 

The underlying issue has bccn discussed i n  the Local Government Coalition’s initial 

comments.” Whcn channcls are removed from the basic tier, basic tier subscribers should no 

loiiscr havc to pay for those channels. (Similarly, when channels are addcd to the basic tier, 

basic subscribers should be requircd to pay for those added channels.) The charge for such a 

channel is made up of two clemenls: channel-spccific external costs (programming fees), and 

that channel’s share of the total tier price aside from those external costs (the “residual”). Both 

of lhese chargcs must bc removed from the basic rate if a channel is moved off the basic tier - 

othcnvise, snhscribcrs would continue paying at least part of the cost for a channel they no 

longer rcceive.’5 

This essentially simple issue h;rs been subjected to considerable confusion in the industry 

coniments. For example, NCTA professcs to be unclear as to whether the rcsidual still needed to 

’’ ,+c NC‘TA Colnments at 2-8; Comcast Comments at 18-28 and Appendix; Cablevision 
(‘oinrnciits a1 4-7; Cox Comments at 8-15 and Appendix. 

Local Government Comrnenls at 39-47 

Some cablc coninienters rccognizc this principle. Comcast Comments at 24; Cox 

3 4  

3 s  

(’ominents at 1 2 .  
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I x  dealt with alter 1097.3h Their confiision is illustrative, as we bclievc that no one could 

reasonably suppose that subscrihers should continue to pay for a channel they no longer receive. 

(‘ahlc comnicnters idso plead that any distortions or misinterpretations of the Commission’s rules 

;itlopled “ in  good t u i t h ”  by cable opcrators should be g~andfa thered .~~ As noted in the 

(‘oalition’s ini t ial  coinmcnts, this fallacy is bascd on the mistaken notion that reducing rates to 

i.e:isonablc leve ls  is a punishment for bad faith, rather than an economic adjustment that must (to 

iinplemciit the In;indate of Congress) hc applicd whethcr or not the operator acted in good faith. 38 

A particularly significant confusion i s  created by the unstated assumption that the “Mark- 

I lp  Method” must bc prescrvcd.” This method allows cable operators to charge more than their 

; ~ t u a l  costs when Ihcy add iiew prograinming to a tier. It was adopted by the Commission in 

1904 in order to “hclp promote the growth and diversity of cable programming services.”40 

Aryably, this cablc operator bonus was improper and contrary to the mandate of Congress even 

when first introduced, because i t  allowed operators to charge subscribers unreasonable rates 

(rules excecding Iliosc the FCC considered reasonable pursuant to its benchmark formulae) in 

order to achieve a scparate policy goal - incentivcs for new programming. Certainly there is no 

NCTA Comments at 4 

NCTA Comments at S .  ,See also Cablevision Comments at 4-5. 

Local Government Comments at 45-46. 

17 

? K  Indeed, if good faith were an appropriate 
cl-ilerion, the siime arginnent could just as well be used to show that the Commission should let 
stand all local fraiichising authorities’ good-faith intcrpretations of FCC rules. 

3’7 See NCTA Comments at 6 (incorrectly supposing that the adjustment of the residual 
w x  an altcmativc to this inark-up); Comcasf Comments at 19; cox Comments at 8. 

40  I n  rc  /rnii l~~nic~iif trl ion of Sedons of the Cable Television Consumer Protection and 
( ‘ i y i ~ , t i t i o n  Act o/- I992 Rate Regululion, Second Order on Reconsideration, Fourth Reporl 
and Order, and l 7 i I t h  Notice of Proposcd Rulemaking, 9 FCC Kcd. 4119, 1246  at 4242 (1994) 
(“Second Reconsiderntioo 0rdcr”i. 

13 



conlcmporary evidence that operators nccd spccial add-on incentives i n  the currcnt market to 

providc ncw programming. (And when such new programming is provided, i t  is likely to be on 

l hc  nowunregulated CPS ticrs, whnse rates are unalfected by the Commission’s rules.) As 

:ilways, the Commission needs to “pply to the industry’s programming mark-up the basic 

criterion stntcd above: Would such a ru le help ensure reasonable rates for  subscriber^?^' 

The cable comtnentcrs also advocate a n  apparently technical change whose effect would 

hc to further diniinish the cl‘fcctivcness ( i f  the Commission’s rules in achieving reasonable rates. 

lhis is thc notion of eliminating considcration of CPS tier channels in computing the total 

[lumber o f  channels for purposes of the channcl movcment adji~stment.~’ The industry’s 

Iproposal woiild not, howcvcr, r e d l  an xcuratc  result. The Commission’s original analysis of 

(lie competitive tlifferenlial, on which the adjuslmcnt tables were based, identified as a 

significant vanahle the total number of channels on t i l l  tiers, not merely on basic.” Thus, if the 

( ‘ommission wcre to adopt the cable commenters’ suggestion of ignoring C€’S tier channels, the 

C’ommission’s only ;ilternativc would be to completely recalculate the competitive differential 

One change that iL:ouI(f help cnsiire reasonable rates would be to require cable operators 
to submit ;ictual programming coiitracts along with their rate filings when they claim a change in 
progamming costs. Kccent disclosures by Conicast have suggcsted that at least some cable 
operators may be inllating their alleged programming costs on Form 1240 filings by not passing 
along corporate lcvcl volume discounts to individual systems. See Comcast Cable 
Communications. Inc., Form IO-K Annutrl Report Pursuant to Section I3 or 15(d) of lhe 
J‘ccuvilies Fxxckiin,pe Act of 1934 For the Fisciscal Yeur Ended December 31, 2001, at 42 (tiled 
March 29, 2002) (wuiltihle (If ~http://ww.sec.gov/Achives/edgar/datall040573/ 
00009501 5902000 I Wcahlc 1 Ok. txt>: “[O]n behalf of the company, Comcast secured long-term 
progranming contracts . . . Comcast charged each of the Company’ subsidiaries for 
programming on a basis which generally approximated the amount each subsidiary would be 
cll;lrgcd i f  i t  p ~ r c i ~ a s ~ ( I  such prograrnmming from the supplier , . . and did not benefit from the 
~p~~rchiising power o f  Corncast’s conscllidated operations.” 

41  

12 >SCC NCTA Comments at 7; Comcast Colmenls at 2 - 2 6 ;  Cablevision Comments at 6; 
(’ox Comments a t  13. 
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mtl llic adjustment tablcs in terms of basic channels alone. To follow the industry’s suggestion 

0 1  using the existing all-tier tables based only on basic-tier channels would bc comparing apples 

a n d  oranges with a vcngeaiicc. I t  would allow an cvasion of the Commission’s rules and permit 

iiiireasonablc rates 

B. The’rreatment o f  -igital Channels Must Be Consistent With  tbe 
Commission’s Other  Rules. 

‘lhe cable cominentcrs also seek to shape thc Commission’s ni les for counting channels 

in  such a way th;tt rates caii be increased without corresponding increases in the underlying 

system costs. As noted above, the Commission’s original ratc formulae incorporatcd as one 

\,-ariablc the capacity of the cahle system, expressed i n  6 MHz channels. Where digital 

compression is applied, cliannels oP programming may be transmitted using much less than 6 

AlHz of capacity. I t  appcars thc industry would prefer to have each such compresscd channel 

counted on the same basis as a 6 MHz analog cl~annel for purposes of thc rate rules.44 This 

approach, howevcr. would not be consistent with the Commission’s original analysis. Because 

the Commission’s li~rmulae arc calibratcd iii  terms of 6 MHz channels. the industry’s approach 

\vould skew thc rate calculations. 

,SP(, Sccond Rccotisidcration Order, Appcndix C: Technical Appendix at 15-16. 

S(Y, NCI‘A Comments at 10-1 I ;  Comcnst Coniments at  28-29; Cablevision Comments 4 , I  

;I[ 7; Cox Comme~its ;11 15- 17. 
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V.  THE COMMISSION SHOULD REJECT CABLE’S NEW AGENDA OF 
EVASIONS. 

A nunibcr of other proposals in the industry comments simply ask tlic Commission to 

Very wnclion in advance new ways to evade the rcquircnient of a true competitive price. 

Ivicily: 

Remands of rate appeals. Comcast and Cox, in parallcl comments, suggest that the 

(‘ommission sliould requirc local franchising authority action within sixty days of a remand. 

This argument is based on vague gencral allegations of arhitrory hehavior by local communities, 

for which the cornpanics put fonvard exactly one e ~ a m p l e . ~ ’  (Incidentally, the comnmenters’ 

ccrtific.ates of service provide no evidence that they notified the community in~olved.)~‘  The 

(‘ommission need not lake this suggestion scnously, parlicularly given that Conicast offers i t  

iminediatcly following tlic contradictory point tha t  local communities may find i t  difficult to 

determine the proper interprctation of “the Commission’s admittedly complex rate 

r~gulations.”~’ Such a time limit would invite cahle operators to drag thcir feet in providing 

iierdcd information on remand so as to “run out thc clock” in  local communities ~ particularly in 

the absence of elfcctive and easily applied cnforccment tools.48 It would thus enable evasions, 

rather than helping to ensure rcasonable rates for subscribers 

35 ,&e Comcast Comments at  50-53; Cox Coinmcnts at 28-29. 

‘‘ (7 47 C.1: R. 5 1 .  I204(b) nt. 

(‘onicast Comments a! 51. This difficulty has been notcd in the Coalition’s initial 
comments. It should he resolved, however, by making Commission guidance available before a 
rate order is issucd, rather than by attempting to hurry up local governments after the fact. See 
ILociiI Govemmcni Comments at 52-53. 

117 

4 X  
,See ILocal Govcrnmcnt Coinmcnts at 19-20 
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UnbundlinR. Corncast and Cox argue that \he Commission should forbid what they 

disparage iis “stricl historical linkage‘’ of‘ service tier and equipment costs.40 Apparently the goal 

t ) r  this change would be to cnable cable operators to gain the sod of double recovery that the 

(-’oinmissioii has properly ruled out in a number of past orders.’” The cable commenters 

inaccurately dcscribe thc issue as if local communities had raised the issue of reclassifying costs, 

wlieii in each o f  Ihese cases i t  was thc cable operator who created the issue by seeking to shift 

sxisting costs into the cqiiipnient basket (without removing lhcm Prom the service basket) years 

;iflcr ttic beginning of rnlc regulation. Even the cable commentcrs reluctantly acknowledge that 

the practices involved “may, under certain circumstances, have constituted e ~ a s i o n . ” ~ ’  The 

i i idustry proposal here should bc rejected because it would cnable just  such evasions. 

Initializing regulated rates. The cable coininentcrs suggest that if ratc regulation is 

imposed in a community for the first time, existing rates should be allowed to stand as a starting 

poinl, because i t  would be loo much trouble for Ihe cable opcrator to go hack to the Form 1200 

calculations.’z The industry’s approach is not viable, however, because i t  would not ensure 

reasonable rates: there would be 110 opportunily to apply the 17% competitive differential the 

Corncast Comments at 13-1 8; Cox Comments a t  22-25, 

See, e.g., It1 re Sicburhnn Cable TV, Inc. (Norlhurnpton) - Complniril Regarding Cuble 
l’mgrnnirning >Services Tiw Rules and Petitions for Rc)consid~rciiion, Order on Reconsideration 
:1nd Rate Order, 12 FCC Rcd. 23,862, 117 9-10, at 23,865 (1997); In re Y’CI Cuhlevision of St. 
l.ouis, Inc.-Appeul ($Local Kale Order o f the  Cify ofst. Louis. Missouri, Memorandum Opinion 
:md Ordcr, 12 FCC Rcd. 15,287 (1997); In re SU/IUT/JWI Cyoble TV, lnc. (Doy[eslown) - 

C’ornpluint Regurding Cable Proxramming Services Tier Rutes utid Petition j o r  Reconsideralion, 
Ordcr on Reconsideration and Rate Order, 13 FCC Rcd. 1 3 , l l  I ,  11 8-10, at 13,113-14 (1997); In 
I.(’ TCT Cirhlcvision of Oregon. h . -Appeal  of Local Rate Ordevr, Memormdum Opinion and 
Order, DA 09-2227. trvndahlc C Z ~  1999 Wl, 958605,116-8 (OCI. 21, 1999). 

49 

SO 

51 Comcasl C:ommeiits a t  16; Cox Cornmenis a t  24 

NCTA Co~riincnts at 12- 13; Coincast Comments at 5-9; Ckblcvision Comments at  7-8. 5 ?  
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C’oinmission found necessary to amve at reasonable rates. Ccrtainly there is no reason to assume 

Ihat existing rates are ipofuc to  reasonable, as thc cable commcntcrs would prefer.53 However, 

i f  Lhcrc arc other valid ways to amve at a competitive rate, such methods might be used in place 

o f  a Form I200 calculation: for example, comparison with nearby rates under actual head-to- 

hcad  competition.^ 54 

Interest rates. A s  thc Massacliusctts Department of Telecommunications and Energy 

has pninted out. the 1 I .25% factor used in the Commission’s original calculations is out of step 

with the currcnt market, and in fact provides an incentive for cable operators to underestimate 

costs so as to profit from a high-interest true-up later. 55 

Refunds. The industry proposes to rcduce subscriber refunds to a series of installments 

or to “in-kind” refunds.” It  has not, however, been shown that cable operators are suffering any 

hardsliip [Tom being required to give back to subscribers immediately what they ncver should 

have collccted in thc first plaec (particularly when one recogni7.e~ that “immediately” really 

ine;ms the end of a rate review that may take up to a year). Even less fair to subscribers is the 

notion that a required rcfiind could be paid, for example, in the form of a coupon for additional 

cable operator services. Such a n  approach would further limit consumer choice, rather than 

cnhancing it: the operator takes money the subscriber should not have had Lo pay in the first 

51 . The Commission should reject the industry’s assumption that communities which were 
deterred from entering upon the elaborate and extensive rate review process necessitated by  the 
Commission’s nlles thereby agreed that existing ratcs were reasonable. Ser Local Government 
Comments at  12-13, 

,%e Local Government Comments at 20-23 54 

” . Y w  Comments o f  the Massachusetts Department of Telecommunications ;ind Energy at 
0. Sw crlso NCTA Commcnts a1 19. Comcast refers to a different standard, that of R S  interest 
r:ites, in the context of its own refunds. Comcasl Comments at 49. 
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place and could havc used for other purposes (including “competitive” purposes such as DBS 

subscription or video rental), and forces the subscriber to dedicate that money to the cable 

opcrator in oiic form or mother. 

Tier changes. The cable commenters wish to be able to charge subscribers without limit 

lor tier changes that require no more than a simple computer entry, without a truck roll.57 This 

revision \vo~ild not hclp ensure reasonable rates. The $1.99 charge allowed by the Commission’s 

rilles is already considerably more than “nominal.” And if anything, improved technology is 

likcly to havc made these automatic changcs evcn less expensive for cable operators since 1993. 

rhc Commission should reject Conicast’s curious statutory argument, i . e ,  that tier change 

chargcs arc not subject to rcgulation because the Cable Act authorized only charges for changes 

in service and equipment that arc thcmselves regulated.58 On the contrary, since all subscribers 

rcccivc hasic service, tier changes clearly fall within the category of installation activities 

involving rcccption oP basic servicc. 

Commercial rates. As shown i n  the Coalition’s initial comments, there is no reason to 

distinguish commercial from residential rates for the same service.59 NCTA focuses on certain 

types of “commcrcial” customers, such as bars and restaurants, to suggest that such 

establishments might derive financial benefits from the same sort of service provided to homes.60 

‘This argument, even if rclcvant, fails to recognize the different sorts of subscribers that might be 

NCTA Comments at 20. 

Src NCTA Ckmiments at 27; Comcast Comments at 46-47; Cox Comments at 30 

Comcast Comments a t  46-47. 

Inca1 Government Comments at 56-59, 

NCTA Conimcnts at 16. 

56 

57 

5X 
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c.. ,isscd .. 

C‘citncast argues that ccrtnin references to “households” in the Cable Act must be read to exclude 

cornmcrcial establishments from protection against unreasonable rates. Both claim that cable 

coinpanics face compctition for commercial Ncither, however, has shown that the 

market sufticicntly protects non-residential subscribers to ensure that there is no danger of 

iinrcasoiiahle rates. In fact, marking out a special category for commercial subscribers would not 

help ensure rcasonablc rates. On the contrary, creating the special commercial category that 

cahlc commenters dcsire would lend itself to evasions, since neither the NPJW nor the industry 

cornnienters offer a n y  dclinition of “commercial” that would distinguish a sports bar from a 

dentist’s oflice (or lrom a home office generally). 

by the opcrator as “commercial,” as pointed out in the Local Government Comments. 

61 

Quarterly rate filings. Comcast argucs a t  some length that the Commission should 

“liarinonize” its proccdural rules for annual and quarterly This bid for procedural 

cliange highlights the fact that the earlier Form 1210 method, used by relatively few modem 

cable operators, i s  essentially a vestigial process with no significant advantages over the annual 

Form 1240 method. It would be preferable for the Commission to streamline its rules by 

eliminating the quarterly method altogether and standardizing regulated systems on the annual 

Comcast Comments at 32-34. 6 I 

02 NCTA Comments at 16-17; Conlcast Comments a t  34. 

Comcast Comments at 9-13 

The preservalion of Form 1210 after the industry’s almost unanimous migration to 
Fonii 1240 is an example of thc sort of pointless multiplication of options referred to in the 
initial commcnts. Sce Local Government Comments at 12. 

h3 
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System-wide filings. NCTA and Cablevision seek a right to avoid making individual 

franchise filings and instcatl to suhmit only systcm-wide filings throughout a region.65 Similarly, 

(‘;iblevision wishes to makc multi-year rather than annual filings for equipnient rates.66 As with 

cahlc opcrators’ implementation of cquipment aggregation, discussed in the Coalition’s initial 

comments, this sort of geographic or chronological aggregation would mercly make i t  easier for 

cable opcrators to “hide thc hall” and harder (more time-consuming and expensive) for local 

communjtics to determine thc correct data for use in the FCC’s rate f ~ m u l a e . ~ ’  These proposals 

are thus tools for evasion and woiild not help to ensure reasonable rates. 

VI. CONCLUSION 

For the reasons indic;ilcd above. the Commission should revise and enforce its rate niles 

;is recommended in the Local Government Comments and herein 

Respectfully submitted, 
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